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policy document. Although South Africa has

ew disclosure requirements The main new requirement is that it
for comparnies relating is compulsary for all companies with had this legistation in place since 31 July
to transfer pricing have international transactions with related 1995, SARS has been siow in issuing detailed
recently heen issued by SARS. campanlies and persons, to attach a transfer  transfer pricing compliance guidelines. For
And those companies who pricing policy document to the (T14 Farm examples, SARS only issued a Practice Note in
. dan‘t comply with these for submission to SARS. In torms of the this regard some four years later, which oid
requirements will face criminal charges. wording of section 85, it's ciear that SARS  not contain any such requirement,
has an absolutc discretion to require
companies 10 do this. Scetion 75 cesentially  The first mention of the requirement 10

- e e e e m e m e, s -~~~ prescribes penalties for non-compliance submit a transfer priting policy document
with these formalitics in the form of a fine  was in the 2002 Income Tax: Information
or imprisanment for & maximum of 24 Brachure {IT14B), in which the company

months. These new requirements apply to all  was required to “furnish® its transfer pricing
palicy if 1t had any international transaetions

1 . R Py~ i companics, irrespective of their size.
s with a connected person.
L { L{ } ‘/ EA Untll last year, it was unclear whether it
- Lo . was compulsary to have a transfer pricing
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However, the 2002 [T14 Form didn't refer to
the Information Brochure when stipulating
what supporting schedules wers required to
be submitted with the return, which resulted
in uncertainty as to whether taxpayers werce
required to submit their transfer pricing
policy documents with the 2002 1714 Form,
This, despite the fact that in terms of section
65 of the Incomc Tax Act, the Commissioner
is entiticd to prescribe any information
necessary {0 come to M asscssment of tax
duce,

This uncertainty continued in relation 10

the 2003 [T14 Form. The Incomc Tax Guide
2003 is also numbered T14, supporting

the arpument that the tax return and the
brachure gre onc and the same document,
The 2003 tax return also specifically refers to
the sehedules requasted in the Income Tax
Guide, This also forms part of the declaration
of the public officer that

a certain form or has stipulated that a
partieular schedul¢ of information must be
attached to the tax return, and where the
taxpayer has ignored this requircment, SARS
will regard that particular tax return as not
having becn submitted. SARS is empowered
to do this in terms of section 65 read with
section 74A nf the Income Tax Aet The resuit,
wauld be the same i that the stipufated
pcnalties could be imposed.

Now that it is clearly obligatory 1o prepare
and submit, a transfer pricing policy
document, the question that arises is; What
exactly is a transfer pricing policy document?
It Is not defined in the Income Tax Act and is
anly mentioned oner in SARS Practice Note
7 on Transfer Pricing. It is also not described
in the SARS Information on incame Tax
brochure.

According to Olivier et af

all the Information, as Pl
well as the details and
schedules requested
have been furnished, So
SARS has argued that

it was compulsory to
attach & transfer pricing
palicy document to

the 2003 IT14, Many
advisors did not agree
with SARS, as the actual
2003 1T14 form did not

apply.

It is now compulsory
to submit a transfer
pricing policy
document, failing
which, penalties wil

in the book Internotional
Tax: A South African
Perspective, In terms of
SARS's documentation
guidelines and the latest
general questionnaires
scnt to taxpayers, a
transfer pricing policy
document should
include:

AT identification of the

require the company
to attach its transfer
pricing policy document,

The new 2004 {714 Form itsclf, in part 15,
now clarifies the position by requiring

the campany to furnish the information
stipulated in the accompanying brochures.
This fact, together with declarations for
2004 which are similar 1o thosc described
in respect of the 2003 IT14 Form, makes it
clear that it is now compulsory to submit
a transfer pricing policy document, failing
which, penalties will apply.

SARS has also, through SAICA, recently issued
a notice that with effect from tox years
commencing on or after 1 January 2004,
where the Commissioner has prescribed

relovant transactions in

tarms of international
agreements with connected partics,
and the extent of any other commercial
ar financial relations with connected
persans within the scope of section 31;

*  Copics of the international agrecments

entered into with connected parties;

s Adescription of the nature and

terms, incluring prices, of all relevant
transections, including a scries of
transactlons and any off-setting
transactions;

*  The mrthod that has been used to arrive

at the naturc and terms of the relevant
transaction, including transagtions and
to the particular cirtumstanacs;

e An explanation of the process used to

select and apply the method used, to
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establish the transfer prices, and the
reason why it is cansidered to peovide a
result that Is consistent with the arm's
length princinle;

® information relied upen in arriving at the
arm's length torms such as commercial
agreements with third parties, financial
information, budgets and forecasts; and

e Details of any circumstances that may
have influenced the prices that have
besn sct.

The above quidelines of what a transfer
pricing policy decument showld contain are
not law and a certain amount of uncertainty
therefore remains,

From the abave, It is clear that the income
tax disclosure requirements for corporate
taxpayers have increased substantially, and
companies will have to commence preparing
thelr transfer pricing poticy documents
immediately in arder to prevent the
imposition of penalties,

Thankfully, the above relatively onerous
transfer pricing disclasure requircments only
apply to companics, and not 1o individuals
and trusts,
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